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UK WITHDRAWAL FROM THE EUROPEAN UNION (LEGAL 
CONTINUITY) (SCOTLAND) BILL  

 

• NFU Scotland (NFUS) welcomes the opportunity to comment on the Scottish 

Government’s ‘Continuity Bill’.  

• NFUS considers that the UK Government’s European Union (Withdrawal) Bill 

is primarily a technical and procedural Bill, and NFUS considers that this 

should be the most appropriate vehicle in which to resolve the complex issue 

of repatriating areas of EU competence into UK law after EU exit. However, 

NFUS also recognises issues with Clause 11 of the European Union 

(Withdrawal) Bill in particular which pose constitutional issues, primarily in the 

area of agricultural policy frameworks.  

• This briefing sets out the NFUS position on the development of agricultural 

policy frameworks and ‘repatriation’ of powers after Brexit. 

 

NFUS Brexit Priorities 

From discussion with members, the primary concern is not where the balance of 

power will sit after Brexit; what is more pressing is ensuring that after Brexit there is a 

policy environment that allows agricultural businesses to flourish. That means 

ensuring three things: 

 

1. Frictionless and barrier-free trade with the EU and the protection of Scottish 

provenance with equivalence in production standards.  
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2. Access to both skilled and competent labour, on farm and off farm, seasonal 

and permanent. There has got to be a sensible approach to “controlled” 

migration that takes account for the impact on businesses and the economy. 

3. It must be ensured that there is a future agricultural support policy 

implemented in Scotland which incentivises action rather than inertia. NFUS 

members want governments to implement a policy environment which lessens 

reliance on direct support, and instead channels money into environmental 

and productivity benefits with a baseline of financial stability payments. The 

ultimate goal is for them to take more back from the marketplace. Members 

also want any future agriculture policy to be funded by a ringfenced budget – 

with at least the same quantum of funding going back into the industry. 

 

In relation to the latter point, the initial findings from NFUS’ recent roadshow of 

member consultation events has confirmed a mindset shift amongst the membership 

that change is inevitable. However, any sort of ‘cliff-edge’ must be avoided.  

 

Powers and Frameworks 

The constitutional backdrop of the UK has changed vastly since the UK joined the EU 

and the CAP in the 1970s. There is no clear-cut way to define specific directives and 

EU policies that can be cut and pasted into Scots law after the EU Withdrawal Bill 

process as the CAP regulations will cease to exist in the UK after we leave the EU.  

 

Agriculture has been the domain of the Scottish Government since the inception of 

devolution in 1999. NFUS considers that this has worked well for its membership, as 

it has allowed decisions that impact their businesses to be made closer to those 

businesses that agricultural policies impact.  
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There is a widely-held view, supported by the Scottish Constitutional Convention of 

1995, that due to issues such as agriculture not being specifically reserved within 

Schedule 5 of the 1998 Scotland Act, Scottish Government should retain the ability to 

frame policy in areas such as agriculture. The EU (Withdrawal) Bill however assumes 

that these powers are not absolute across the subject matter; and sets as a default 

that EU powers in all these areas return initially to central government, with provision 

for further devolution once the bill is enacted. This would enable UK ministers to 

create new frameworks that bind the devolved bodies. 

 

The UK Government has identified 142 distinct policy areas where EU law intersects 

with devolved powers in at least one part of the UK. It is understood that the UK and 

devolved governments have now reached agreement that, following EU Exit, UK-

wide ‘frameworks’ should be created where they are necessary to:  

 

• preserve the functioning of the UK internal market;  

• to ensure the UK can enter into trade agreements;  

• to ensure the UK meets existing international obligations; and, 

• to provide for the effective management of common resources.  

 

NFUS understands from the UK Government’s latest Frameworks Analysis 

publication1 that there remain 24 policy areas – which include agricultural support, 

animal welfare, food labelling and pesticides – where further detailed discussions are 

required between the UK and devolved administrations.  

 

NFUS position 

NFUS refers to previous evidence submitted to the Finance and Constitution 

Committee2. 

1 9 March 2018, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/686991/20180307_FIN
AL__Frameworks_analysis_for_publication_on_9_March_2018.pdf  
2 September 2017, 
http://www.parliament.scot/S5_Finance/General%20Documents/7._NFU_Scotland.pdf  

3 

 

                                            

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/686991/20180307_FINAL__Frameworks_analysis_for_publication_on_9_March_2018.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/686991/20180307_FINAL__Frameworks_analysis_for_publication_on_9_March_2018.pdf
http://www.parliament.scot/S5_Finance/General%20Documents/7._NFU_Scotland.pdf


The long-standing view of NFUS is that it is imperative that the effective functioning 

of the UK single market is maintained, and therefore regulatory differences must be 

limited. Commonly agreed regulatory regimes will also be essential in the negotiation 

of beneficial future trade deals with the EU and other partners. NFUS identifies 

animal welfare and traceability, public health, pesticides regulation, and food labelling 

as being examples of overarching areas of regulation that would be best-suited to be 

managed on a commonly agreed ‘framework’ basis.  

 

Thereafter, the objectives and mechanisms of support must be both developed and 

delivered entirely on a devolved basis.  Agricultural and rural development policy, 

and its delivery, already diverge across the UK, yet all under the regulatory 

framework of the CAP.  

 

Upon leaving the EU, and therefore exiting the CAP, in Scotland it will remain 

essential for the new agricultural policy to allow the targeting of limited funding to less 

favoured areas, and for flexibility for a coupled scheme to be retained. This is a vital 

priority for significant socio-economic sectors and/or regions within Scottish 

agriculture, and such schemes will be a major area of emphasis. In other regions of 

the UK, there will be differing priorities and areas of emphasis. Likewise, NFUS 

argues that significant swathes of environmental policy, such as the ‘greening’ 

elements within the current CAP, should continue to be developed at devolved level 

to reflect vastly differing land types, uses, and farming systems. 

 

It is essential that whatever issues are managed on a ‘framework’ basis, and what is 

left in the mainstay of the devolved nations, are commonly agreed between the four 

governments of the UK. Any move to drop down a ‘Defra-centric’ policy on to 

Scotland would not be acceptable. 
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To this end, it is welcome that the recent Department for Environment, Food and 

Rural Affairs (Defra) consultation document ‘Health and Harmony’3 recognises that 

“frameworks will respect the devolution settlements” and that each administration 

should retain the powers to decide its own priorities.  

 

Despite this important recognition, it is frustrating that agreement has not been found 

between the UK and devolved administrations on how this acknowledgement of the 

role of the devolved administrations can be translated into statute via the European 

Union (Withdrawal) Bill in a manner that is palatable for all governments. Indeed, 

NFUS questions whether legislating in the manner that Clause 11 does is at all 

necessary when agreement on these important issues has been found in principle 

between the various political forces.  

 

NFUS has previously suggested that is a deficiency of the European (Withdrawal) Bill 

that there is no timeline or structure defined for the setting of common frameworks on 

the face of the Bill; the same concern is extended to the Scottish Government’s 

Continuity Bill.  

 

For NFUS, the priority is ensuring that UK and devolved ministers become more 

effective at jointly finding solutions and making decisions. NFUS is interested in the 

concept of a strengthened Joint Ministerial Committee, or an emulated Council of 

Ministers, which allows qualified majority voting and better dispute resolution 

procedures to minimise political infighting over these issues.  

 

Key issues 

NFUS is a membership organisation and its sole existence is to promote the interests 

of its 8,500 members. NFUS does not, therefore, possess the in-depth legal or 

constitutional expertise in order to allow it to comment on the legislative competence 

of the Continuity Bill within the Scottish Parliament. 

3 March 2018, https://www.gov.uk/government/consultations/the-future-for-food-farming-and-the-
environment  
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However, what is of concern to NFUS is the possibility that, due to the opposing 

positions taken by the Lord Advocate of the Scottish Government and the Presiding 

Officer of the Scottish Parliament, the Continuity Bill is referred for determination to 

the Supreme Court as per the Scotland Act 1998, Part I, Section 33. Such an 

outcome would, in the view of NFUS, result in an escalation of political tensions 

between Holyrood and Westminster, and further prolong the delay to finding a 

resolution to the issues that have been identified within this submission.  

 

Considering that the vast majority of the 24 areas identified within the Frameworks 

Analysis paper concern vital areas of agricultural regulation and support, any further 

delay in finding resolution on where these policy areas should sit after exit day would 

be very damaging to the policy development process generally, and confidence 

within the sector which NFUS represents. 
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